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PH LLIP T. BREUER,
Petitioner
V. : No. 02-337
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PROCEEDI NGS
(10: 07 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
now i n Nunmber 02-337, Phillip T. Breuer versus Jins
Concrete of Brevard.

M . Pi naud.

ORAL ARGUMENT OF DONALD E. PI NAUD, JR

ON BEHALF OF THE PETI Tl ONER

MR. PINAUD: M. Chief Justice, and may it
pl ease the Court:

This case is about the vitality and scope of the
rule of construction from Shanrock G| that says that the
renoval jurisdiction to Federal courts should be narrowy
const rued.

As we see it, the overarching question in this
case is, as posed by respondent, whether or not the rule
from Shanrock G| applies to cases brought in State court,

but based upon a Federal question. W think it has to for

three reasons, and I'd like to, if I can, list them and
then I'Il go back and -- and cover each of them
i ndi vi dual ly.

First, respondent proposes an unworkabl e
di stinction whereby the -- whereby Shanrock Ol is not to
be applied where a case is brought under the Fair Labor

St andards Act alone, but it should be applied if it's
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brought together with sone State | aw cl ai ns.

Secondly, Florida has a right to protect its
citizens.

And thirdly, the Fair Labor Standards Act is
just -- just as nuch a part of the law of Florida as any
act of the Florida | egislature or any decision of the
Fl orida courts.

Let me cover that first point first, which is
t he unwor kabl e di stinction.

Respondent concedes that Shanrock G| would
certainly apply in a situation where a State | aw cl ai m was
bei ng brought together with a Fair Labor Standards Act
claim In this case we did not bring a State |aw claim
We only brought a Fair Labor Standards Act claim W
coul d have, but we didn't.

If you were to -- if you were to have that rule,
you woul d have a situation where whether or not Federa
jurisdiction was proper would be whol |y dependent upon
whet her a State clai mwas brought with Federal action. W
don't think that --

QUESTI ON:  But there are unworkabl e aspects to
your position, M. Pinaud. For exanple, a Title VII case
conbi ned with an equal pay case, the equal pay case could
not be renoved, but the Title VII case could, and then you

woul d split what is essentially one controversy into two
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parts because one is -- is not renovabl e.

MR, PI NAUD: Wl --

QUESTI ON: The equal pay woul d be governed by
the sane thing as --

MR. PINAUD: There is --

QUESTION: -- the Fair Labor Standards Act.

MR. PINAUD: There is, | think, no question that
the Equal Pay Act and the Age Discrimnation Act -- Age
Di scrim nation Enforcenent Act would be covered by the
Court's decision in this case because the enforcenment
provi sions of those statutes are tied to the Fair Labor
St andar ds Act.

QUESTION:. And if you're right -- if you're
right -- the equal pay case would have to stay in the
State court, although the Title VII case could go forward
in the Federal court.

MR, PI NAUD: That would be correct.

The -- the second reason that | think Shanrock
Q| applies in this case is because Florida has a right to
protect its -- its citizens. This is a dispute between
Phillip Breuer, M. Breuer, who is a resident of the State
of Florida who lives in Duval County, who works for Jims
Concrete of Brevard, which is a conpany in Brevard County,
in an enploynment rel ationship that took place in Florida,

governed by Florida law. They worked in many counties in
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Florida. Certainly then Florida has an interest in that
relationship and in this dispute. This is not a case |ike
Asahi where you have a -- a California court |ooking at a
di spute between a -- you know, a Tai wanese conpany and a
Japanese conpany. Florida has an interest.

The third point is that the Fair Labor Standards
Act is just as nuch a part of the |law of Florida as any
decision of the Florida |l egislature or any -- or any
opinion of its court. Under the Supremacy C ause, the
laws of the United States are the |laws of Florida.
Florida courts have an obligation, an absolute duty, to
enforce and uphold the Fair Labor Standards Act just |ike
they have to enforce and uphold the -- the Fourth
Amendnent, the Fifth Anendnment, the Fourteenth Amendnent.
It -- it would be unrealistic to say that Florida has an
obligation to uphold these | aws, but then has no right or
no interest in having themupheld in -- in Florida courts.

So for -- for those reasons, we think that
Shanrock Ol certainly has to apply to this case.

If you then go ahead and -- and apply the
Shanrock -- the Shanrock analysis to either the expressly
provi ded | anguage of 1441 or the nmintain |anguage of the
Fair Labor Standards Act, you have to reach a decision
that these cases are -- are not properly to be subject to

renmoval .
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QUESTION: Well, one can certainly maintain an
action in the Florida courts, and unless it's renoved, it
will continue there. | -- 1 -- it doesn't seemto nme that
using the word maintain neans that the action nust
necessarily remain there.

MR PINAUD: Well, M. Chief Justice, obviously
it's our position that maintain in this case does mean
that it should remain in State court, and we think it's
for a couple of reasons.

The first reason we would say is that once you
apply the Shanrock analysis, maintain has to nmean what we
say because in the very worst-case scenario, at |east for
our position, maintain is anmbiguous or -- or capable of
two different constructions. Everybody here has argued --

t he Governnent argues and respondent argues -- that it's
anbi guous. Well, if it's anbiguous, if it's capable of
nmeani ng you can maintain to a conclusion in State court,
or if it is, rather, capable of neaning that you can only

really bring or commence it, then under Shanrock G|, when

we apply that anal ysis, we should use the concl usion that

nost limts renoval, which would be to -- which woul d be
to say that maintain neans you continue on to -- to final
j udgnent .

QUESTI ON:  Well, except -- except that you have

a later statute that says that it's renovable unless --

Alderson Reporting Company
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unless it is expressly provided otherw se.

MR PINAUD: Justice --

QUESTION. And | don't think sonething that is
anbi guous expressly provides ot herw se.

MR PINAUD: Well, Justice Scalia, | think what

you have to do, though, is |I think when |Iooking at the

expressly -- expressly otherw se provided | anguage, you
have to -- first, you have to apply Shanrock G| to that
| anguage. Now, it's -- it's our position that when

Congress used the word expressly provided, otherw se
expressly provided, it nmeant it in a textual sense.

That is, the word expressly is capable of two
different nmeanings itself. It can mean super clear or
absol ut el y unanbi guous, or rather, it can nean grounded in
sonme text. Because it's capable of two different
nmeani ngs, we think that when you apply Shanrock to
expressly, you choose the textual neaning because the
textual meaning shrinks renoval considerably whereas the
ot her meani ng expands it. But | think --

QUESTI ON:  And your reading of the word

mai ntain -- and your whol e case hangs on that word,
mai ntain -- suppose the case were brought initially in a
Federal court, and there were -- there was a notion, a

1404(a) transfer notion, to transfer the case from one

district court to another. | take it on your reading,
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1404(a) couldn't apply either because you would have to --
if the plaintiff chose to maintain it in one Federa
court, therefore it couldn't be switched to another?

MR, PINAUD: Justice Gnsburg, | -- | don't
think that would be the case. | -- | don't think that
that's really anal ogous to the situation of bringing it
fromthe State court to the Federal court. It's --
it's -- the -- the forumchoice I think is significantly

different. Wen the enployee brings his action in State

court, he's choosing that State -- that State forum and
it's for a reason. And -- and we think that -- that those
reasons are -- are actually well articulated in -- in the

Government's 1947 brief when they were actually supporting
our position. So |l -- 1 don't think it's --

QUESTION: But if you're relying on the |anguage
of the statute, maintain in any Federal or State court,
any State court, any Federal court. So if you are
concedi ng that you could transfer from one Federal court
to another, then the plaintiff's choice doesn't inevitably
prevail .

MR, PINAUD: Well, | think then ny -- ny answer
to that would have to be the rule from Shanrock G| says
if there's two reasonable interpretations, we -- we nmake a
decision that [imts renoval. |'mnot sure it's

reasonable to say that if you bring it in one Federal
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court, it can't be transferred to -- to another Federal
court on -- on the -- the concerns would -- that woul d
give rise to it.

If I could go back, just a nmonent, to what | was
tal king about, the -- the expressly provided | anguage,
addressi ng your question, Justice Scalia. W also think
that the expressly provided | anguage has to be the textua
basi s based upon this -- this Court's construction of
28 U.S.C. 2283. That's the anti-injunction statute. In
that statute, Congress has provided that no -- that no
Federal court shall issue an injunction to enjoin a State
court proceedi ng unl ess expressly authorized by Congress.
We're dealing with expressly provided | anguage in 1441.

W see the | anguage as conpl etely indistinguishable.

In Mtchumv. Foster, this Court construed that
| anguage in 2283 as sayi ng, |ook, that |anguage does not
nmean that you have to have a -- a statute that says you
can issue an injunction. Rather, what the Court said was,
we | ook at the scope -- we |ook at the purpose and intent
of the statute and say is the purpose of -- and intent of
the statute to allow an injunction. So really, what the
Court is saying in -- in Mtchum --

QUESTION:  That was just a magi c | anguage case.
I nmean, | think all it was saying is you don't have to use

the -- the very words so |long as you have clearly nade

10
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that disposition, but | don't know that | would go so far
as to say that it -- it stands for the proposition that
somet hi ng has been expressly provided for when there is
sinply an anbi guous provision that m ght be interpreted
that way, but then, on the other hand, m ght not be
interpreted that way, which is -- which is what | think
you have to fairly say about naintain.

I -- I don't think your maintain argunent goes
anywhere unl ess you apply to it the -- the rule of
preference that you're urging upon us, that -- that you
have to interpret it so as to prevent renoval rather than
permit it. But that -- that preference is elimnated by
the later statute unless you -- unless you interpret that
expressly to nmean that an anbi guous provision expressly
provides, and | just find it hard -- hard to swallow that.
And | just don't see any of our cases that -- do you have
a case that deals with what was truly an anbi guous
provi sion and -- and nonetheless said that it expressly
provi ded for somet hing?

MR PINAUD: | -- | don't have -- there -- there
is no case that I know of that would be on point in -- in
this situation, Justice Scalia. But | would also add that
we do not -- though we think that the first analysis
shoul d start with Shanmrock because -- the first analysis

of maintain should start wi th Shanrock because at best

11
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everyone -- everyone agrees that the statute is amnbi guous

and that is -- that is, that the respondent and the
Government woul d say, well, it could nmean this but maybe
it doesn't. | don't think we say that it's -- that

everything hangs or falls on Shanrock necessarily.

If you |l ook at the way maintain was used in the
Fair Labor Standards Act, we think that the word maintain
is an express prohibition -- prohibition on its own. This
is not just our opinion. This was the opinion of the --
of the majority of judges, the majority of courts that
construed the statute prior to the 1948 amendnent. It was
al so the opinion of the United States back in 1947.

QUESTION:  What's the reason? | nean, |eaving
the word out of it, | nean, normally the background rule
is -- this is an -- case arising under Federal |aw, and
t he background rule through renoval is if either party
wants to go into Federal court, you can. Now, you say
there's an exception for this statute. Wy?

MR. PINAUD: W believe that the word
mai ntain --

QUESTION: | understand the |inguistic point.
" m saying | eave the linguistic point out. Wy?

MR, PI NAUD: Justice Breyer, |'mnot exactly
sure why we --

QUESTI ON:  What -- what reason would there be

12
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that people would want to rmake an exception for the

statute, the normal -- I'mnot saying there is none.
just want to know what the reason is. The -- the
normal -- | would be just repeating nyself. Have you got

what |' m sayi ng?

MR. PINAUD: | -- | think I understand what
you' re saying now - -

QUESTION:  Yes, all right.

MR PINAUD: -- Your Honor.

The -- the reason why Congress wanted an
exception in the Fair Labor Standards Act to all ow
enpl oyees to bring these cases in -- in State court --

QUESTION:. O Federal, yes. Gve thema choice.

MR, PI NAUD: Wl --

QUESTION: |Is because? They can bring it either
pl ace. Right?

MR. PINAUD: Well, they can -- they can bring it
in-- in either place. | mean, there would be no reason
why Congress --

QUESTI ON:  The reason why Congress woul d want
enpl oyees to have a choice, but would not want the
def endant to have the choice or bring it to State court,
unl i ke other Federal statutes is?

MR. PINAUD: Because in 1938, when this statute

was passed, it was difficult for many enpl oyees around the

13

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

country to -- to effectively vindicate their rights for
unpaid overtime if they had to go to Federal court. This
is --

QUESTION: M. Pinaud, that's the sane thing
with respect to the FELA, and -- and Congress therefore
expressly provided that if a railroad worker brings a case
in State court, it cannot be renoved. And Congress was
responding to the problemof the person who would find it
difficult to go to the big city to litigate in the Federa
court rather than stay in the State court close to hone.
And so doesn't the -- the fact that Congress expressly
provi ded that FELA cases are not renovabl e cut agai nst
you?

MR. PINAUD: Justice Gnsburg, | -- there are
certainly cases -- certainly statutes where Congress has
said this is not renovable. W don't think that Congress
is to be held to a standard where they have to use magic
| anguage in order to prohibit renoval. W think that
the -- the real analysis should be what was Congress
intending by the statute at issue or else you --

QUESTION:  But -- but before the -- the 19 --
what was it -- what? 1445 -- before 1948, were FELA cases
renmovabl e?

MR PINAUD: |I'mnot sure. | -- | wll say

this. Before 1948, you know, Congress had used | anguage

14
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in other statutes that said you can't renove it, and --
and we recognize that. But if you -- if you hold Congress
to this magic | anguage statute, then -- then nothing they
could do or nothing they could intend would matter unl ess
they use this specific | anguage, and we're not sure that
that's what the standard shoul d be.

QUESTION:  But we have a string of specific
statutes, and then we have 1445 that lists in a row
non-renovabl e actions, a catal og of actions that are not
removable. And this one is left out. Wuldn't one infer
fromthat, well, they --

MR PINAUD: Well -- I'msorry.

The -- the Reviser's Notes to the -- the 1948
revisions are rather meticulous. They talk about
everything they' re acconplishing and what they're trying
todo. | -- 1 think it's noteworthy that with all the
changes that were nade to the other sections, |ike
section (c), the other subsections, that in order to
accept the proposition proposed by respondent, you would
have to conclude that Congress throughout, with these
ot her sections of 1441, certainly intended to contract
renoval , but yet with 1441(a), it grossly expanded
removal. | mean, this is a tinme now where Fair Labor
St andards Act cases were generally considered to be not

renovabl e. That was the prevailing opinion.

15

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

There's no nention in the -- in the Reviser's
Note or any of the history to the statute that -- that
Congress even thought about the Fair Labor Standards Act,
so | think the nore realistic assunption in the enaction
of -- of that |egislation was that Congress accepted
the -- the prevailing opinion which was that maintain was
good enough, that nmintain was an express prohibition
agai nst renoval .

The -- when you're | ooking at the word maintain,
also | think it's to see obviously the -- the public
policy concerns that | was just addressing with Justice
Breyer, but we do think it's inportant, as did the
CGovernment back in 1947, that in enacting this
| egislation, as it was -- originally appeared back when it
was passed, Congress used the maintain within 38 words in
the sanme sentence. Congress said an action nay be
mai ntai ned in any court of conpetent jurisdiction, and
then 38 words later, it said it may be maintained by an
agent or representative of the enployee. |If you were
to -- if you were to assune that maintai ned does not nean
what this Court essentially has said it nmeant in the
George Moore and Snal | wood cases -- and that is that
mai ntain nmeans to -- to continue on -- to continue or
uphol d, continue on foot a suit already commenced --

QUESTI ON:  When -- when you say that the -- the

16
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provision said it could be maintai ned by an enpl oyee, that
sounds nore like a synonymfor brought by the agent of the
enpl oyee, that the action could be brought an agent of the
enpl oyee, which of course does not help you.

MR PINAUD: Well, the way | think we | ook at
it, M. Chief Justice, is certainly Congress could not
have nmeant by saying it could be nmintained by an agent of
an enpl oyee that he can file it, bring it, and then
somehow have the case ripped fromhis control. That is
why we think that if you --

QUESTION:. Well, but that -- that's the case in
any case of a Federal statute covered by the renoval
statute unless -- unless Congress says otherw se. | nean,
to say it's ripped fromhis control by being renoved, that
happens all the tine.

MR PINAUD: Ch, no. I'msorry, M. Chief
Justice. That -- that's not what | nmean. | don't -- |I'm
tal ki ng about when -- when the Fair Labor Standards Act
was originally enacted -- it -- it no |longer appears with
t hi s | anguage.

When it was originally enacted, it said, an
action under this section nay be maintained in any court
of conpetent jurisdiction, which we all agree is --
includes a State court. And it also said in the sane

sentence that that action can be maintained by an agent or

17
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representative of the enpl oyee so that he didn't have to
do it hinself. Sonebody else could do it for him

And the point that we're making is certainly
when Congress said that that other person can maintain it,
they didn't nmean that that person could start the case and
then have the case ripped fromhi mand have sonebody el se
take it over. So if you -- if you --

QUESTION: Well, ripped fromhimin what nanner?

MR. PINAUD: Well, that's exactly it, M. Chief
Justice. If -- if you were to accept the argument
proposed by respondent, you would have to accept that
the -- the agent or representative of the enployee in 1938
could file the case, but then after he filed it, sonebody
el se or soneone woul d have the authority to divest him of
his right to prosecute it.

QUESTION: Are -- are you tal king about renoval ?

MR PI NAUD: No.

QUESTION: So you -- you -- when --

MR PINAUD: I'm--

QUESTION:  -- you say ripped fromhim you're
not tal king about the effect of renoval.

MR PINAUD: No.

QUESTI ON:  What are you tal ki ng about ?

MR PINAUD: | amtal king about what could the

word -- | -- | was responding to a -- a question by

18
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Justice G nsburg about the definition and -- and so forth
of maintain. And the point | was making is that maintain
has to nmean nore than sinply start or bring or sonething
like that just because, if for no other reason -- if you
put aside Shanrock and you put aside the policy argunents,
for no other reason that Congress in this statute, in the
Fair Labor Standards Act, when it enacted it, used the
mai ntain twice, one to nmean you can maintain the suit and
one to nean that a person can maintain it for you on your
behal f. And obviously, if Congress is going to give the
enpl oyee the right to have an agent maintain the suit for
himor her, certainly they didn't nmean you can just bring
it and then sonehow, not for renoval purposes, but you
won't have the authority any nore to prosecute it.
QUESTION: But you won't if the enpl oyee that
you're representing says, | don't want you, | want another

representative. Then you can no longer maintain it.

MR. PINAUD: Well, | -- that's -- | suppose that
woul d probably be the -- be the case, but | -- | think
that's -- | think that's nore -- that's nore akin to
dismssal. | nean, if an enployee brings a case in State
court and brings a case in Federal court, | mean, they can
al ways -- they wouldn't be maintaining it if they
t hensel ves choose to -- to abandon it.

QUESTI ON: No. He said, | -- | want -- the

19
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enpl oyee says, | don't want you as ny agent. | want
sonmebody el se.

MR. PI NAUD: Yes, Justice G nsburg, but that
woul d be the enpl oyee's decision. That would be no
di fferent than saying an enployee can maintain the case in

State court when --

QUESTION: |'m just questioning your -- your
saying no one could -- you couldn't wench the case from
the agent because the word maintain is used. Well, of

course, the enployee could wench it fromhimand give it
to sonmebody el se.

MR. PINAUD: Yes, Justice G nsburg. The
enpl oyee could wench it fromhimjust as the enpl oyee who
was maintaining his suit could choose to dismiss it. |
mean, the enployee controls the suit. I think it's nore
anal ogous to the -- to the enpl oyee's power --

QUESTI ON:  But nobody el se coul d appoint an
agent. So | can't see the other wencher in the picture.

MR. PINAUD: Well, if the -- the point I -- | am
trying to nake is that if this representative is
mai ntaining the suit for the enployee, if it only neans
bring, then one could conceivably fashion reasons why that
person woul dn't have a -- would not be able to continue on
foot that suit aside fromthe enpl oyee.

Il -- 1 know we're kind of dealing with -- with
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the semantics of the word, but | think it's inportant to
show that the word neans nore than just bring or comence.
At this same tinme also -- and we've cited the statutes in
our brief -- the -- the Governnent passed a whol e host of
| aws where they used words |ike bring and commence. Wy

choose the word maintain if it doesn't mean sonmething --

something nore in -- in this case?
Also -- and | know |'ve nentioned this a couple
times -- the word maintain itself -- it was the prevailing

opi ni on back then, before 1948, that naintain was express.
That is the exact |anguage that the Governnent used in its
brief filed in the Johnson case, that this was an express
prohi bition against renoval. So these are the people that
lived contenporaneous at the time, that understood the --
the public policy argunents of it, that understood the --
the semantics of it, that understood presunably the intent
of it. And we think that that -- those are entitled to
sone wei ght.

There's -- you know, there is another argunent
that is addressed by respondent that, you know, State
court judges are -- are not conpetent to handle these --
these kind of things. O | shouldn't say conpetent, but
they' re not experienced enough to handle it and so forth
and so on. W don't think that that's realistic. State

courts handle matters of Federal jurisdiction all the

21

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

time. We depend upon State courts to interpret the
Constitution and properly apply the Fourth, Fifth, other
amendnents. There's no reason why they -- they can't
handl e Fair Labor Standards Act cases, and they handl e
themall the tine. W filed many -- we have brought many
Fair Labor Standards Act cases. Myst are renpved to
Federal court because renoving to Federal court makes the
case take a | ot |onger.

QUESTI ON: No one woul d suggest that a State
court isn't conpetent to hear an ordinary tort case, an
ordi nary contract case, but if there's a diversity of
citizenship, it can be renoved to the Federal court.
Renoval doesn't nean that the State court is in -- in any
respect inconpetent.

MR. PINAUD: | agree. | don"t think renova
neans that the State court is inconpetent. | -- | was
addressi ng an argunent made that essentially that, well,
State court judges don't have enough experience, they're
not -- Federal courts are better at handling these things.
| don't think that that's fair nor realistic. State
courts handle these matters all the tine.

Fair Labor Standards Act cases are not overly
conplex. They're certainly not as conplicated as
Title VII cases which States handle all the tinme and

handl e their own simlar anti-discrimnation cases all the
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time. So there -- there's just no -- that particular
argunment made by respondent we don't believe has nuch
i mport.

M. Chief Justice, I1'd like to reserve the
bal ance of ny tine.

QUESTION:  Fine, M. Pinaud.

MR. PINAUD: Thank you.

QUESTION: M. Hanent.

ORAL ARGUMENT OF ANDREW S. HAMENT
ON BEHALF OF THE RESPONDENT

MR. HAMENT: M. Chief Justice, and may it
pl ease the Court:

Since 1875, a defendant in a civil action has
had a right to renove a case arising under Federal law to
a US. district court. This right is currently codified
in 28 U S . C. 1441(a), which authorizes a civil action --
the renmoval of a civil action of which the Federa
di strict court has original jurisdiction except as
ot herwi se expressly -- otherw se expressly prohibited by
an act of Congress. The except as otherw se expressly
provi ded | anguage was added in 1948.

The court below correctly ruled that respondent
had a right to renmove this case for three reasons.

First, the plain | anguage of 1441(a) which

all ows renoval of a case arising under Federal |aw, such
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as a Fair Labor Standards Act case, unless Congress has
expressly prohibited renoval. There is nothing in the

text of the Fair Labor Standards Act or its |legislative
hi story which even nentions the word renoval nuch | ess

expressly prohibits it.

Second, Congress has explicitly prohibited
removal in a series of enactnments, and when it has done
so, it has used very explicit language directly referring
to renoval .

Third, the words, may be maintained, in any
court -- or any Federal or State court of conpetent
jurisdiction in the Fair Labor Standards Act is identical
to | anguage that Congress has used in other statutes,
including the Fam |y Medical Leave Act and the Enployee
Pol ygraph Protection Act. |If this Court were to rule that
renmoval is barred under the Fair Labor Standards Act, then
this would affect those statutes. And again, there is
nothing in the text of those statutes which suggests that
Congress was attenpting to prohibit renoval. The word is
not nmentioned in the text or the legislative history.

When Congress has prohibited renoval in a series
of statutes, starting in 1910, it has very directly used
the word renoval, and this has happened both before and
after it enacted the Fair Labor Standards Act in 1938.

In fact, in 1948, Congress created a section of
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the 28 -- Title 28 under section 1445 and entitled it
Non- Renovabl e Acti ons.

In 1910, Congress stated that certain
rail road -- cases against railroads under the Federa
Enpl oyer Liability Act, FELA, that actions arising under
those | aws may not be renoved -- used the words, may not
be renoved.

In 1914, Congress passed an enactnent stating
that certain actions against conmon carriers may not be
r enoved.

In 1933, they passed the Securities Act and used
the words, shall not be renoved.

So these laws were in place using very direct
| anguage when the Fair Labor Standards Act was enacted in
1938.

Since the Fair Labor Standards Act was enacted,
we have exanples of four different |aws that were passed
by Congress, some in 1441(a), sone stand al one, that use
the words, nmay not be renoved or shall not be renopved.
The | ast one was the actions under the Violence Agai nst
Wnen's Act of 1994. So we know from exanpl e after
exanpl e what Congress had in mnd in 1948 when it used the
wor ds, except as other expressly provided.

QUESTI ON: But the WAage and Hour Division

didn"t. In 1947, it expressed the opinion that Fair Labor
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St andards Act cases were not renovable.

MR. HAMENT: Nunber one, Justice G nsburg, at
this point the Departnent of Labor has changed their
position, and | think that's because of the addition in
1948 of the very express standard that except as otherw se
expressly provided by an act of Congress, this type of
case woul d be renovabl e.

QUESTION:  Well, what do we care what their
position is? This is not a matter that's within their
adm nistration, is it? Do they adm nister the -- the
removability of matters in -- in Federal courts?

MR, HAMENT: No, Your Honor.

QUESTION:  So, you know, their -- their view on
that matter is -- is no nore persuasive than -- than
yours, if may say so.

(Laughter.)

QUESTI ON:  And yours m ght be very persuasi ve.
They have the --

(Laughter.)

QUESTI ON: They have the power to persuade, and
they' re know edgeabl e.

MR. HAMENT: Respondent's relying on the view of
Congress which set forth a very clear standard in 1441(a)
that these types of actions are renovabl e unl ess expressly

prohi bited, and we're relying on Congress.
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QUESTION: |Is your position they were never
renmovabl e or that the | aw changed in 1948?

MR. HAMENT: Qur position is that they were
never renovabl e.

QUESTION:  And the -- the Departnent was just
wrong on its opinion

MR. HAMENT: Correct, Your Honor.

QUESTI ON: Though what he | guess was driving at
is what the -- in 1938, the year | was born, I'"'min San
Franci sco, but there are a | ot of workers down in Salinas
putting artichokes in cans. And their enployer perhaps
was violating the law, so they go into the State court in
Salinas and the enployer runs up to San Francisco. And
once he can renove that case to San Francisco, it's too
expensive for the enployee to run up there. And that was
why your opponent says they -- they wote this statute.
They used the word maintained, and the adm nister who was
present at the creation, so to speak, had followed that
for quite a long period of tine.

Now, you're -- you're saying |ook at the
| anguage. The | anguage just isn't good enough. |Is there
anything el se you want to add on that?

MR. HAMENT: Well, Justice Breyer --

QUESTI ON:  You know, on the purposive part.

MR. HAMENT: Yes. Yes. Justice Breyer,
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there -- there is no legislative history to support that
Congress was intending to prohibit renmoval for that or

for -- or for any other reason. And -- and yes, in --
there are small clains that are possible under the Fair
Labor Standards Act, but there are also very |arge clains,
including very large collective actions. |f Congress
wanted to put a limt on the anmbunt of claimthat could be
brought in a Federal court, then Congress could certainly
do that, as it has done in other statutes, and as -- as it
has also done in limting renoval of certain cases based
on anmount. But Congress hasn't chosen to do that.

Turning to the point of the effect of a ruling
that these words, may be naintained, could bar renova
under the Fair Labor Standards Act, as nentioned and as
counsel for the petitioner concedes, this would al so
prohi bit renoval under the Fam |y Medical Leave Act, the
Enpl oyee Pol ygraph Protection Act --

QUESTION:.  Well, it mght if you -- it mght not
if you, in fact, did put considerable weight on the
know edgeabl e views of the -- of the adm nistrators who
were present at that tine and the presence of a good
reason for wanting to have achieved that result. | -- |
grant you, | see problens with the approach I'm
enunci ating, but -- but it wouldn't necessarily change

t hose ot her acts.
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MR. HAMENT: | -- | think the problemwould be
that the Court would have to -- to elimnate from 1441(a)
the expressly provided otherw se | anguage to -- to achieve
that result.

QUESTION: Is it neant to apply retroactively in
1948 to those statutes passed precedi ng 1948?

MR. HAMENT: | believe -- | believe it was. |If
you l ook at the timng of the addition of that |anguage in
1948, at that tine, the right to renove didn't have the
expressly provided otherw se exception. It just was a
right to renove, and it was at that time codified in
28 U.S.C., section 71, which had the right to renove.

But coupled in that sane paragraph were two
exanpl es of cases where Congress said there was no right
to renove, the FELA action and the action under the
Interstate Conmerce Act dealing with loss of -- or injury
under certain actions agai nst comon carriers. So right
in the same paragraph was this | anguage, nay not renobve
these two types of cases.

When t hey reorgani zed, they noved that | anguage
to 1440 -- 1441 -- 1445 and | think they were just making
clear, when they left the right to renmove, that they nmay
fromtine to tine, as they have, expressly prohibit
renoval of certain actions. So | -- | think the -- the

addition of that |anguage changed nothing. It is just
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si nply adopti ng what the Congress had already applied as a
st andar d.

QUESTION:  Are you saying then what it did was
to clarify what was anbi guous before, and the
clarification nmade it apparent that the Wage and Hour
Di vi sion had been wong? |Is that -- is that your
argunment ?

MR, HAMENT: | would be a little disingenuous if
| said | think that Congress had | ooked to the Wage and
Hour brief or the Johnson decision in doing that. |'m not
sure that they did and ny guess is --

QUESTION: But in any -- in any event, they
clarified --

MR. HAMENT: Right.

QUESTION: -- what they did in 1948 so the error
of the Wage and Hour Division --

MR. HAMENT: To the extent they --

QUESTION: -- nmeaning --

MR. HAMENT: -- considered it, they overruled it
because Johnson in that case, although it reached the rule
that -- that there was no renoval by inplication, said
repeatedly in the decision that Congress was not clear in
expressing its intent. So to the extent that Congress was
payi ng attention to Johnson, it overruled it with the

expressly provided other |anguage in 1948.
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If removal were barred in this case, just to
finish on the point of the effect on these other |aws, you
could have a very problematic situation, which |I'msure
Congress never intended, of having, for exanple, an age
di scrim nation case which would not be renovabl e under the
ADEA, but a race discrimnation case under Title VIl that
is renovabl e, or a handicap or disability discrimnation
case under the Anerican with Disabilities Act which would
be renovable. You' d have ERI SA cl ai nrs which woul d be
removabl e, but not clains for |eave benefits under the
Fam |y Medical Leave Act. You' d have a Title VII sex
di scrimnation claimdue to unequal pay that woul d be
renovabl e, but not an Equal Pay Act case under the Fair

Labor Standards Act. And again, there's no indication

that Congress, in using the words, nmay be maintained -- it
sinply confers right of action -- would have ever intended
this effect.

Finally, 1'd like to just briefly address
petitioner's argunent in the reply brief dealing with
Mtchumv. Foster. They're arguing that there's simlar
| anguage in the anti-injunction statute which says that
except as expressly authorized, a State court
injunction -- a -- a Federal court nmay not enjoin a State
court, and relies on Mtchum This reliance is nisplaced.

First, the underlying law in Mtchum was the
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Cvil Rights Act, the 42 U S.C. 1983 action. And the
Court determ ned that the power to enjoin a State court
under that statute was inherent in the necessary and

i ndi spensabl e power to renmedy civil rights violations.
And the -- the right to enjoin State court actions was
absolutely essential to the purpose of 1983.

Second, the Court observed that it had a | ong
hi story of naking exceptions to the anti-renoval statute
wi thout directly referring to the anti-renoval statute or
State court injunctions.

And third, in --

QUESTI ON: Are you tal king about the
Anti-Injunction Act or the anti-renoval statute?

MR. HAMENT: Anti-injunction statute, |I'msorry.

And third, in Vendo Conpany versus Lektro, this
Court said that the fact that in Mtchumthere was no
direct reference to the anti-injunction statute or staying
State court injunctions was cured by the fact that there
was relevant |egislative history.

None of those factors are present here.

Qovi ously, the Fair Labor Standards Act does not rise and
fall on this renoval issue. Second, Congress has
repeatedly made exceptions very expressly and directly
referring to renoval when it nade an exception. And

third, there is no legislative history.
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For these reasons, the respondent respectfully
requests that this Court affirmthe Eleventh Crcuit's
deci sion that this case was renovabl e.

QUESTI ON:  Thank you, M. Hanent.

Ms. Blatt, we'll hear from you.

ORAL ARGUMENT OF LI SA S. BLATT
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPCORTI NG THE RESPONDENT

MS. BLATT: Thank you, M. Chief Justice, and
may it please the Court:

The general policy of the renoval statute is to
gi ve the defendant the sane right as the plaintiff to have
his case heard in Federal court. The renoval statute
achi eves that objective by permtting the defendant to
renove an action to -- to Federal court if the plaintiff
could have originally filed his suit there.

There is no dispute in this case that the
plaintiff could have filed this action in Federal court
even had the -- even had the defendant preferred that
the -- that a State court adjudicate the dispute. The
policies underlying the renoval statute are therefore
served by giving the defendant the sanme right to insist
upon a Federal forum

Now, the renoval statute creates a narrow

exception to this policy when another statute expressly
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bars renoval. And Congress has foreclosed renoval in a
nunber of statutes in direct and explicit terns by
provi di ng nost notably in section 1445 of Title 28 that,
guote, a civil action in any State court nmay not be
renoved, or in other statutes that no case brought in any
State court shall be renmoved. There is no simlar
prohibition in the Fair Labor Standards Act, which does
not address the issue of renoval at all.

The | anguage in the Fair Labor Standards Act
provi ding that an action nmay be maintained in any Federal
or State court of conpetent jurisdiction does not
expressly foreclose renoval. Rather, it grants an
enpl oyee a cause of action over which State and Federal
courts have concurrent jurisdiction.

The | anguage does not purport to trunp or
override generally applicable rules that affect the
di sposition of the proceedi ng such as whether the action
may be stayed or transferred under other express statutory
provi si ons.

QUESTI ON:  What you're saying sounds so
sensible. Wy was it that a nunber of Federal courts
didn't get it, Ms. Blatt? There was quite a division of
authority on this question and the Wage and Hour Division
originally took the other view.

QUESTION:  You want to be very careful about
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answeri ng how Federal courts don't get things.

(Laughter.)

M5. BLATT: There was division and there stil
is division today, but we think that the 1948 revi sion
makes anply clear that what's required is an express bar.
And when conpared to the established tenplate of the other
statutes where Congress has foreclosed jurisdiction in
di rect, unanbi guous termns, it nakes clear that the -- the
correct answer is that the actions are subject to renoval

And the exanple | wanted to give was about why
the word nmintain doesn't speak to how the action nmay be
di sposed of under other provisions was a bankruptcy
petition. Under Federal |aw that would operate to stay
the continuation of any judicial proceeding, and a simlar
result would hold true under State and Federal venue
provisions. And we think the sane result is true under a
Federal renoval |egislation.

There's nothing in the Fair Labor Standards Act
that suggests that the plaintiff's initial choice of a
State law -- State court forum nust prevail over the
def endant' s express statutory right to renove an action
under section 1441(a), and we think the enployee's right
to sue accordingly is subject to renoval

And the only thing | -- I'd like to address in

response to the petitioner's argunent is this principle of
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narrow construction. W don't think that principle
applies for basically two reasons.

And the first is that because there was no
di spute about the Federal court's jurisdiction to hear
this case, again notwithstanding Florida's interest in the
case or even if the -- had the defendant preferred the
State court forum the plaintiff could have insisted that
the Federal court hear the dispute. And thus the only
relevant inquiry is not one of narrow interpretation, but
it's a standard that's set forth on the -- under the plain
terms of the statute itself, and that is whether another
statute expressly bars renoval. And we think for the
reasons that have been given, even if one were to apply a
principle of narrow construction, it would not be
pl ausible to construe the word mai ntain as an express bar
to renoval .

And for those reasons, we would urge that this
Court affirmthe judgnment of the Eleventh Grcuit.

QUESTI ON: Thank you, Ms. Blatt.

M. Pinaud, you have 5 m nutes remaining.

REBUTTAL ARGUMENT OF DONALD E. PI NAUD, JR
ON BEHALF OF THE PETI TI ONER
MR. PI NAUD: Thank you, M. Chief Justice.
Justice G nsburg, you had asked respondent a

guestion about whether or not the -- the 1948 anmendnents
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could have in any way been intended to -- to clarify the
removability of Fair Labor Standards Act cases. And as --
as | think | nmentioned earlier, I -- | just wanted to add,
I think respondent agreed with that. | don't agree
because, as | stated, if you | ook through the Reviser's
Notes, they -- they are extraordinarily neticul ous. They
list what they are doing and why --

QUESTION: | didn't ask whether they intended
to. | asked whether they did. | don't know that -- that
Congress paid any attention to this particul ar Johnson
agai nst Butler Brothers case.

MR. PINAUD: Ch, no. No, it did not. It
certainly did not. And | -- | think that is inportant.

| -- 1 think also that these public policy
concerns that -- that Justice Breyer was -- was
di scussing, these are really very inportant concerns that
we don't think should be overlooked. This is a tinme where
you don't have an interstate highway system You don't
have a whole lot of tine -- a whole lot of |awers who
want to practice in Federal court or who can practice in
Federal court. There were clains at the tinme for as |ow
as -- as low as $11. Even the cases today, when they're
i ndi vidually brought, they're not typically enornous
cases. These are -- these are enpl oyees suing for their

wages, trying to have an opportunity to -- to collect them
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wi thout it being inordinately long or inordinately
impractical. Nobody is going to take a case for $11 or
$250.

QUESTI ON:  WAs there ever a proposal made in
Congress to give workers who have FLSA cl ains the sane
express provision that is there for railroad workers?

MR PINAUD: Not that we know of, but it's our
position that that would be because Congress, at the tine
it passed this law, believed it was express, that that was

the prevailing opinion, and that even now that was stil

t he opinion of about half of -- about half of the courts,
half of -- half of the district courts. You know, this
is -- district courts every day -- in fact, after this --

I think just before this Court granted certiorari, there
was a district court in -- in Texas that said, absolutely
t hese cases need to be staying in State court.

So | think Congress didn't get -- | don't know
why Congress didn't get involved in it, but I would think
it would be because they thought maintai ned was express
enough, that maintain was good enough.

M. Chief Justice, if there are no further
questions, | have nothing further.

QUESTION:  Thank you, M. Pinaud.

MR. PINAUD: Thank you.

CH EF JUSTI CE REHNQUI ST: The case is subnitted.
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(Wher eupon, at 10:54 a.m, the case in the

above-entitled mtter was submtted.)
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